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ZGC CASE NOTE

RECENT U.S. FEDERAL COURT DECISION ILLUSTRATES IMPORTANCE OF
CAREFULLY DRAFTING FORUM SELECTION CLAUSES
IN U.S.-RELATED CONTRACTS

Because Zell, Goldberg specializes in advising clients in private international transactions in the
business arena, we are particularly sensitive to the problems inherent in resolving transnational disputes.
One area of international commercial contracts that many businesspersons as well as domestically-focused
legal practitioners frequently overlook is the forum selection clause. For most people this contractual
provision which enables the parties to select the place where their disputes will be adjudicated is just another
example of “boilerplate” or fine print that never enters into commercial negotiations. But failure to pay
proper attention to such this issue or to draft the clause carefully can lead to unfortunate surprises and
frustrated expectations.

For firms located abroad who contract with United States enterprises the issue of forum selection can
be particularly complex. One reason for this is that the United States is a federal republic which comprises
more than 50 separate sovereignties each with its own body of law and judicial system. Moreover, the
United States federal judicial system derives its authority from the United States constitution and
congressional legislation and is limited in scope. Many foreign litigants prefer to have their cases
adjudicated in the federal courts on the belief (which may be justified to some extent by practical
experience) that the federal judiciary being national in orientation will be less susceptible to local prejudice
against a non-U.S. party. When negotiating and drafting forum selection clauses which contemplate dispute
resolution in the United States, foreign businesspersons need to have a basic understanding about the
American judicial system and the need for precision in framing a forum selection clause.

A good example of the problems that can arise in this area is provided by a recent decision of the
United States Court of Appeals for the Tenth Circuit in American Soda, LLP v. U.S. Filter Wastewater
Group, Inc.,  F.3d. (10™ Cir., Nov. 7, 2005). In that case American Soda, a Colorado corporation,
brought a breach of contract action against U.S. Filter in Colorado State court. U.S. Filter, a Delaware
corporation, removed the case to Colorado federal court alleging diversity of jurisdiction, which is one of the
bases for limited federal subject matter jurisdiction under the U.S. constitution and federal legislation. The
federal court remanded the case to the Colorado state court on the grounds that the parties’ contract included
a choice of forum clause that provided as follows:

Both Contractor and Company hereby submit to the jurisdiction of the Courts of the State of
Colorado and agree that the Courts of the State of Colorado/Arbitrator shall be the exclusive
forum for the resolution of any disputes related to or arising out of this Term Agreement.

The lower federal court ruled that by using this language the parties exclusively designated the
state courts of Colorado and by implication excluded the possibility of any proceedings in federal court. In
affirming the remand of the case to state court, the Court of Appeals held that the reference to the “Courts of
the State of Colorado” unambiguously referred to the state court system only and did not apply to the federal
courts sitting in Colorado. In so ruling the 10" Circuit, in a case of first impression, joined ranks with the
Fifth Circuit (Texas) [Dixon v. TSE Int’l Inc., 330 F.3d 396, 398 (5" Cir. 2003)] in holding that language of
the sort at issue here did not include the federal courts as a possible situs for dispute resolution. This holding
is at odds with similar cases decided in other federal judicial circuits which reached precisely the opposite
result. See, e.g., Basicomputer Corp. v. Scott, 973 F.2d 507, 510 (6" Cir. 1992)(holding that "courts in the
State of Ohio" could include the federal district court); Regis Assocs. v. Rank Hotels (Mgmt.) Ltd., 894 F.2d
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193, 195 (6th Cir. 1990) (holding that "Michigan Courts" could include federal courts); Carrano v.
Harborside Healthcare Corp., 199 F.R.D. 459, 462 (D. Conn. 2001)(holding that the phrase "litigation . . .
shall be brought in Pinellas county" could mean state or federal court in Pinellas County); City of New York
v. Pullman Inc.,477 F. Supp. 438, 443 (S.D.N.Y. 1979).

The growing disagreement among the federal courts across the United States about how to
interpret this fairly standard language in a forum selection clause has created a trap for the unwary in
international transactions. Accordingly, parties to transnational agreements contemplating some form of
dispute resolution in the United States and wishing to preserve the possibility of litigating in the federal
courts either initially or by removal from state court, should be careful to draft the choice of forum clause
expressly to include federal courts in the chosen jurisdiction. Thus, the forum selection clause in American
Soda should have been written along these lines to permit the parties to litigate in the federal courts of
Colorado:

Both Contractor and Company hereby submit to the jurisdiction of the courts of the State of
Colorado, including all federal courts sitting in the State of Colorado and agree that the
federal and state courts of the State of Colorado shall be the exclusive forum for the
resolution of any disputes related to or arising out of this Term Agreement.

It may seem like a small point but the failure of the parties and their attorneys to pay attention to this
developing area of the law can have cataclysmic consequences for litigants who find themselves spending
years and wasting thousands of dollars on what must to the be seen as an esoteric almost metaphysical
procedural issue, without having made the slightest progress toward a decision of their dispute on the merits.
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